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HOW THE ATTORNEY General’s perspective has 
changed over the years 

• A Review of  

 

– Reported Decisions 

 

– Attorney General reports 

 

– Some interesting trivia 

 

– Recent cases 

 



The flow of commerce 

• Defending The navigability of the river as a highway for trade 

 

• The battle for bloody island:  
– People of the State of Illinois v. city of st. louis,  10 Ill. 341 (1848) 

 

• Stepping into the shoes of the sovereign 
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Bloody island 



Some interesting trivia 

 

• How did the island get its name? 

 

• Who actually prosecuted the case? 



Where is it now? 



Enhancing navigability  
comes at a cost 

 

• Huse v. glover, 119 u.s. 543, 7 s. ct. 313 (1886) 
– Earlier decision, 15 F. 292 

 

• Copperas creek lock and dam 
– Companion Lock and Dam at Henry 

– Raise pool level to promote river transportation 

 

• Constitutional challenge to tolls levied to pay for 
construction, operation and maintenance 

– Recovery of costs incurred or prohibited tonnage duty  
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Some more interesting trivia 

• Copperas creek dam located within IDNR’s rice lake state fish 
and wildlife area 

 

• What was mr. huse’s business? 



Calculating the other costs  
of the copperas creek lock and dam 

• Flooding-related damages 

 

• More than 20 reported cases  
– Heirs of Isaiah jones v. state of illinois, 1 Ill. Ct. Cl. 112 (1892) 

 

• Bulk of first volume of court of claims reports devoted to 
these cases 

 

• Inundation versus retention  
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downstate versus Chicago 

• People of the State of Illinois ex rel. longenecker, state’s 
Attorney, v. nelson, et al., 133 Ill. 565, 27 n.e. 217 (1890)  

 

• Prosecuted by attorney general Hunt 
– From edgar county 

 

• How does a constitutional officer charged with defending the 
constitutionality of state statutes challenge the 
constitutionality of a state statute? 

 

• Challenge to statute creating chicago sanitary district and 
authorizing connection between chicago river and illinois 
river 

– And removal of copperas creek lock and dam 



Chicago versus downstate 

• Canal commissioners of illinois v. Village of East peoria, 179 
Ill. 214, 53 n.e. 633 (1899) 

 

• Commissioners challenged village’s proposed alteration of 
local stream 

 

• Decision turned on the authority of the commissioners to sue to 
protect navigation versus the attorney general’s authority 

 

• No participation by the attorney general in the case 

 

• Future implications 



Downstream versus chicago 

• State of missouri v. state of illinois and sanitary district of 
chicago, 180 u.s. 208, 21 S. ct. 331 (1901) 
 

• Original action in united states supreme court 
 

• Diversion of chicago sewage into illinois river threatened 
public health in missouri 
 

• Illinois could not distance itself from the actions of its 
statutory creation 
 

• Illinois Defended by attorney general akin  
 

• Case allowed to proceed to trial. Defense conducted by 
attorneys general hamlin and stead 
 



Attorney general 
edward c. akin 



Attorney general 
howland j. hamlin 



Attorney general 
william h. stead 



Outcome of the trial 

• Where was the courtroom? 

 

• State of missouri v. state of illinois and sanitary district of 
chicago, 200 u.s. 496, 26 s. ct. 268 (1906) 

 

• What courts recognize as a public nuisance keeps pace with 
advances in scientific knowledge 

 

• “not in my backyard” won’t work if you haven’t kept your 
backyard clean 

 

• Dilution recognized as acceptable solution 

 

• Injunction denied 

 



Unexpected benefit from effect of 
diversion 

• Diversion generated a number of lawsuits seeking damages for 
flooding attributable to the diversion 

 

• Avoiding insult being added to injury:  Schulte v. warren, 218 
Ill. 108, 75 n.e. 783 (1905) 

 

• Recognized state’s right to ownership of wildlife and wild fowl 
under the common law 

 

• Relied upon today as foundation for recovery of damage to 
wildlife, wild fowl, and aquatic life from human action 

 

• Property now part of chautauqua national wildlife refuge  



Back to navigation? 

• People of the state of illinois, ex rel., Deneen, Governor, v. 
economy light & power Co., 241 Ill. 290, 89 n.e. 760 (1909) 

 

• Challenge to proposed hydroelectric dam on des plaines river 
as impediment to navigation  

– Effect of pooling flow from chicago 

 

• Reluctantly prosecuted by attorney general stead 
– Attorney general’s biennial report 1908 

 

•   injunction denied: des plaines river not navigable 

 

• What a difference a name makes  
– united states of america v. economy light & power, 256 u.s. 113, 41 s. ct. 409 

 
 
 



Navigation versus drainage 

• People of the state of illinois, ex rel., Stead, Attorney 
General, v. spring lake drainage and levee district, 253 ill. 
479, 97 n.e. 1042 (1912) 

 

• Challenge to the drainage district’s construction of 
embankment across the natural outlet of spring lake 

 

• Recognized the power of the attorney general to sue to 
protect navigability of waterway and to settle litigation 

 

• Seminal decision on enforcement of settlements 

 

• Site now part of spring lake state fish & wildlife area    



Upstream versus chicago 

• State of wisconsin, et al., v. state of illinois, et al., and State 
of Missouri, et al., intervenors, 278 u.s. 367, 49 S. ct. 163 (1929) 

– States of new york and michigan filed their own lawsuits which were then 
consolidated 

 
• Challenge to diversion of lake michigan, threatened reduction 

of lake levels 
 

• Defended by attorney general brundage, then Attorney 
General carlstrom  
 

• States of missouri, kentucky, tennessee and louisiana 
intervened in defense of diversion 
 

• Court finds diversion exceeded limits; matter referred to 
special master to determine remedy 
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The remedy 

• State of wisconsin, et al., v. state of illinois, et al., and State 
of Missouri, et al., intervenors, 281 u.s. 179, 50 S. ct. 266 (1930) 

 

• Step-wise reduction to allow for construction of sewage 
treatment plants over 8 years 

 

• No requirement that treated flows be returned to lake 
michigan 

 

• Illinois pays the piper for “persisting in unjustifiable acts” 

 



First major effort to stop water 
pollution 

• State of Illinois v. state of indiana, et al., 64 s.ct. 32 
 

• Attorney general barrett sues indiana and cities of hammond, 
east chicago, gary, and whiting to reduce discharges of 
pollution into lake michigan. 
 

• 20 industries added later including Standard Oil, Shell Oil, 
Republic steel, inland steel, and sinclair refining. 
 

• Settlements reached by attorneys general barrett and 
elliott with all parties requiring installation of wastewater 
treatment facilities at costs ranging from $75,000 to 
$3,500,000.    
 

• Attorney general’s report for 1947-48;  final report from 
special master 340 u.s. 869 
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Diversion draws more attention 

• Attorneys general castle, beardsley, guild, and clark defend 
against further challenges 

– further reductions 

– Additional treatment 

– Return of treated flows to the lake 

 

• Illinois seeks more water 

 

• Supreme court stays the course 
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Mobilizing to battle pollution 

• 1963: attorney general clark creates Division of stream 
pollution 

 

• Enforces state sanitary water board act (ill. rev. stat. 1963, 
ch. 19, par. 145.1) and Air pollution act of 1963 (Ill. Rev. stat. 
1963, ch. 111 ½, par. 211) 

 

• Goal was to “collect and correct” 

 

• Attorney general’s report 1964  



Further expansion of the effort 

• Attorney general scott conducts case-by-case study of all 
prior anti-pollution actions 

 

• Left major sources unaffected 

 

• Pollution abatement enforcement act 

 

• Established pollution control division 

 

• Additional lawsuits against lake michigan polluters 

 

• Enforcement actions in courts throughout the state  
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A new threat identified 

• Thermal pollution from nuclear power plants 

 

• Once through cooling plans 

 

• Actions before the pollution control board 

 

• Actions before the nuclear regulatory commission 



Protecting the River 
from development 

• Invoking The attorney general’s charitable trust powers 
– City of alton v. unknown heirs, 424 n.e.2d 1155, 95 ill.app. 3d 1072 

– Promenade versus highway 

 

• Invoking the attorney general’s public trust powers  

– People of the state of illinois, ex rel., scott v. hoffman, 425 f. supp. 71 

– Restoring the mackinaw river 



control of Source s as well as discharges 

• Attorney general fahner sues to control seepage from 
monsanto’s riversedge landfill in sauget 

 

• First effort to control pollution from disposal site affecting 
river rather than a direct discharge 

 

• What was attorney general fahner’s longest lasting 
contribution to environmental protection? 
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Balancing navigation against 
other interests 

• Proposed Barge fleeting areas impact other interests: 
– Scenic values 

– Public water supply intakes 

– Mussel beds 

– Eagle roosting areas 

 

• Attorney general hartigan defends illinois epa denial of 401 
certification for barge fleeting area on choteau island; 
National marine service v. epa, 120 Ill. App. 3d 198 (1984) 

 

• Barge fleeting bookends on the great river road?  
– Attorney general hartigan joins challenge to permit issued by corps 

of engineers for barge fleeting area at grafton 

– River Road Alliance v. u.s. army corps of engineers, 764 f. 2d 445 

– What does this decision have that most decisions do not?  
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Renewing the battle  
to protect other interests 

• Participation in Corps’ pool-wide barge fleeting area study  

 

• Illinois river permit applications 

 

• Van abbema v. fornell, 807 F.2d 633 

 

• Ohio and mississippi river permit applications 

 

• Continued efforts to reduce pollution 



Criminal prosecution 

• Attorney general ryan brings first criminal prosecution 

 

• American rivers transport, lasalle county 

 

• Catch and release stakeout of pump and release violations 
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Keeping the waters flowing  

• attorney general madigan’s role in:  

 

• asian carp litigation 

 

• Birds point levee 

 

• Continued reduction of pollution 

 

• Natural resource damage restoration 
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